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DEED dated this > day of OctaBer 2009

BETWEEN HER MAJESTY THE QUEEN acting by and through the

Minister of Education (“the Minister”)

AND THE ROMAN CATHOLIC BISHOP OF THE DIOCESE OF
AUCKLAND a Corporation Sole (“the Proprietor”)
Background
— /Vmwé’ M*W
A. Following the Integration Agreement dated S QetoBer 2009 between the

Minister and the Proprietor, Sancta Maria Catholic Primary School, Botany
South, Manukau City was established as an integrated school, pursuant to
Section 7(2) of the Private Schools Conditional Integration Act 1975.

Under the Integration Agreement the Minister has an obligation to the

Proprietor to maintain the school’s premises. The Minister and the Proprigtor

have agreed that this obligation is to be discharged annually in two ways:

® by the Minister funding the Board of Trustees of the school to carry out
a certain part of the maintenance of the school premises; and

(i) by the Minister paying a sum of money to the Proprietor for the
Proprietor to carry out that part of the maintenance of the school
premises not undertaken by the Board of Trustees of the school.

Pursuant to Section 7(9) of the Private Schools Conditional Integration Act

1975, the Minister and the Proprietor have agreed to vary the Integration
Agreement by this Supplementary Agreement.
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The parties agree as follows:

1. Definitions

In this Supplementary Agreement, words and expressions have the same meaning

as in the Integration Agreement and in the Private Schools Conditional Integration

Act 1975, except that if a word or expression is defined in this Supplementary

Agreement, that definition shall apply.

1.1

in this Supplementary Agreement;

1.1.1

1.1.3

“Board of Trustees” means the Board of Trustees of the
School
“Depreciation Rate” means four per cent (4%) of the

depreciated value of state school buildings as set out in the
"Statement of Accounting Policies” in the Ministry of Education's

Annual Report";
“Deemed Sum” has the meaning given to it by Clause 5.2;

“Force Majeure Event” has the meaning given to it by Clause
8.1;

“Effective Date” means 1 January 2010;

“Integration Act” means the Private Schools Conditional
Integration Act 1975 and all amendments or any Act passed in
amendment or substitution thereto;

“Integration Agreement” means the Integration Agreement for

the School entered into between the Minister and the Proprietor

dated together with any supplementary agreements thereto;
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1.2

1.1.8 “Minister” includes the current and all future Ministers of
Education, or any Minister of the Crown who, under the authority
of any warrant or with the authority of the Prime Minister, is
responsible for the administration of the Integration Act;

1.1.9 “Ministry of Education Annual Report” means the annual
report of the Ministry of Education presented to the House of
Representatives under Section 39 of the Public Finance Act
1989, or any Act passed in amendment or substitution thereto;

1.1.10 “Revised Sum” has the meaning given to it in Clause 5.3;

1.1.11 “School” means Sancta Maria Catholic Primary School
Botany South, Manukau City

1.1.12 “Sum™ means the sum calculated in accordance with Clause 5;

1.1.13 “Supplementary Agreement” means the supplementary deed

of agreement;

1.1.14%Year” means the calendar year from 1 January to 31
December.

In this Supplementary Agreement:

t.2.1 headings are for reference only and shall not affect or relate to
the construction of this Supplementary Agreement;

1.2.2 words that refer to one gender shall be deemed to encompass
both genders;

1.2.3 references to clauses are references to clauses of this

Supplementary Agreement;
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1.24 any references to state schools in this Supplementary
Agreement, shall for the purpose of this Supplementary

Agreement, not include integrated schools.

2. Effective Date

21  This Supplementary Agreement will come into force on the Effective
Date.

3. Discharge of Maintenance Obligations

3.1 The Minister shall after the Effective Date pay to the Proprietor in each
year the Sum, in consideration for which the Minister’'s obligations to
the Proprietor under the Integration Agreement to maintain the School
premises for that year which are not being discharged by the provision
of funding by the Minister to the Board of Trustees or otherwise as the
Minister thinks fit shall be discharged in full, subject to the provisions of
Clause 8. The Minister shall be under no obligation to pay any further
amount for maintenance to the Proprietor or to undertake any
maintenance otherwise than in accordance with this Supplementary

Agreement.

3.2  The Minister may pay the Sum 1o the Proprietor in instalments on the
same dates as the Minister provides operations funding to the Board of
Trustees and the obligations referred to in clause 3.1 shall be deemed
to be discharged at the time that all instalments of the Sum are paid in

each year.
4, Proprietor’s maintenance obligation

4.1 The Proprietor must on receipt of the Sum in each year undertake the
maintenance of that part of the School premises not required to be
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4.2

undertaken by the Board of Trustees during the course of that year to
the standard to which the Crown maintains comparabile state schools.

The Sum shall be applied to meet the obligations in Clause 4.1. After
the obligation in clause 4.1 has been met in full and if there is a balance
of the sum remaining the Proprietor may apply the balance in the

following ways:

4.2.1 1o capital works or other purposes directly related to the School:;

4.2.2 to maintenance, capital works or other purposes related to any
other integrated school.

5. Calculation of the Sum

5.1

The Sum will be calculated on or before 1 January of each year in

accordance with the following formula:

(@  The depreciated value (or net carrying value) of the buildings
comprising state schools as shown in the most recent Ministry of
Education Annual Report (V) is multiplied by the Depreciation
Rate (r).

(b)  The figure thus obtained is divided by the total number of
students enrolled in state schools as determined by the most
recent actual rolls used for the purposes of operations funding in
the year preceding that for which sum is being calculated (S), to

give a per student amount.

()  The per student amount is then multiplied by the number of
students enrolled in the School as determined by the most
recent actual roll used for the purposes of operations funding in
the year preceding that for which the sum is being calculated (R)
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5.2

5.3

54

5.5

(which number must not exceed the maximum roil provided for in
the Integration Agreement).

(d)  Goods and Services Tax is then added to this figure (GST).
(expressed in the following formula:

VXrxR+ GST=the Sum
S

If it is not possible by 1 January in any year to calculate the Sum in
accordance with clause 5.1 by using numbers andjor values from the
immediately preceding year, the Sum shall be the Sum for that
preceding year (hereafter referred to as the “Deemed Sum?).

If Clause 5.2 applies and if the Deemed Sum has been paid in whole or
in part in accordance with Clause 3.1 the Minister shall calculate the
Sum as soon as numbers and/or values are available for the preceding
year in accordance with clause 5.1 (the sum so calculated being
referred to hereafter as “the Revised Sum”).

Subject to the provisions of Clause 5.5, in the event that the Revised
Sum is more than the Deemed Sum the Minister shali pay the amount
of that difference. If the Deemed Sum is more than the Revised Sum
the Proprietor shall pay to the Minister the amount of that difference. In
either case the payment will be taken into account in the instalments of
the Sum paid in accordance with Clause 3.2.

If the Minister has in any year and for any reason paid the Proprietor
more than the Proprietor is entitied to be paid under this Supplementary
Agreement, the Minister may at his election recover the overpayment
by deducting it from any instalments of the Sum payable, in the current
or any future year or years.
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58  Where the Effective Date is later than 1 January then in the first year of
the operation of this Supplementary Agreement the Sum shali be
deemed to be the amount of the remaining instalments of the Sum,
caiculated in accordance with this clause 5 for the whole year, payable
for the period from the Effective Date to the end of that year.

6. Information

6.1 The Minister may by notice to the Proprietor, require the Proprietor to
supply to the Minister any information including but not limited to
accounting or banking records in the possession or control of the
Proprietor (whether stored on electronic media or otherwise) relating to
the performance of the Proprictor's obligations under the

Supplementary Agreement.

6.2 The Minister shall be entitted to make and retain copies of any
information supplied to the Minister in accordance with Clause 6.1

7. Right to enter premises

7.1 Any official or authorised agent of the Ministry of Education shall be
entitled on reasonable notice to the Proprietor, to enter the premises of
the School for the purpose of auditing and assessing the Proprietor’s
compliance with Clause 4.1.

8. No liability for default in certain circumstances
8.1  Neither party will be liable for any act, omission, or failure to fulfil its
obligations under this Supplementary Agreement, if such act, omission
or failure arises from any cause reasonably beyond its control including
acts of war, epidemics, earthquakes, or other natural disasters or acts

of God. (referred to hereinafter as a “Force Majeure Event”).

8.2  The party unable to fuffil its obligations due to a Force Majeure Event

o

shall:




8.3

8.4

8.2.1 immediately notify the other in writing and provide full information
concerning the Force Majeure Event inciuding an estimate of the
time likely to be required to overcome the event;

8.2.2. use its best endeavours to overcome the event and minimise the
loss to the other party; and

8.2.3. continue to perform its obligations as far as practicable.

Notwithstanding clause 8.1 if in any year Parliament has not
appropriated sufficient public money to enable the Minister to meet his
obligations to all the proprietors of integrated schools with whom the
Minister has entered into a supplementary agreement in the same (or
similar) terms to this Supplementary Agreement, the Minister shall not
be required to pay the instaiments of the Sum from that point onward
untif an appropriation is made which enables the payment of the Sum to
be recommenced. In that event the Minister shall only be required to
pay the instalments of the Sum due from the date on which that

appropriation is made.

If the Sum is not paid as a result of Clause 8.3, the Minister’s
obligations under the Integration Agreement to the Proprietor to
maintain the School premises, from the point that Parliament decides
not to appropriate the monies untit an appropriation is made which
enables the payment of the Sum to be recommenced, will not be
discharged and the Minister will be required to perform those
obligations as if this Supplementary Agreement had not been executed.

Disputes

9.1

The Minister and the Proprietor shall endeavour to resolve by
negotiation any disputes that arise between them concerning this



10.

Supplementary Agreement within 30 days of one pary advising the
other of the existence of the dispute.

9.2 If the Minister and the Proprietor are unable to resolve a dispute by
negotiation, they shalil refer the matter to mediation, and shall choose
jointly a mediator. If the parties are unable to agree on the appointment
of a mediator then the mediator shall be appointed by the then New
Zealand President of LEADR (Lawyers Engaged in Dispute Resolution
New Zealand Inc) or failing that by the then President of the New
Zealand Law Society. The mediation shall thereafter be conducted by
the mediator in accordance with the usual practice for LEADR
mediation.

9.3 The obligations of the Minister and of the Proprietor under this
Supplementary Agreement shall not be affected by any dispute, and
each party shall continue to perform its obligations as if the dispute had

not arisen.
Termination

10.1  If the Proprietor is in breach of his obligations under this Supplementary
Agreement and if in the reasonable opinion of the Minister the breach is
able to be remedied the Minister may by notice to the Proprietor require
that the breach be remedied within 60 days (or such further or other
period as may be specified) of the date of the notice.

10.2  If the breach is not remedied within the period specified in the notice or
if in the reasonable opinion of the Minister the breach is not capabie of
being remedied this Supplementary Agreement may be terminated on
the giving of 14 days notice to the Proprietor.

10.3 If this Supplementary Agreement is terminated in accordance with this
clause the Minister shall remain liable to maintain the Schooi premises
in accordance with the provisions of the Integration Agreement.



1. No assignment
) r this
1.1 The Propn'etor shall not assign all or any of jis Obligations unde
ritten
Supptementary Agreement Unless jt has first Obtained the prior W
Consent of the Minister.
12 Ngo Agency
ent
121 The pPartieg acknowledge and agree that the Proprigior is not an 49 t
esen
of the Ministar Or of the M:mstry of Education and may not repr
self by jts Servants '

131 The Minister ang the Proprigtor shall act i good faith 1o ggep other fn
fespect of any dealings or Mmatters ungey or in Connection with this
Supplementary Agreement.

13.2

Itis acknow!edged a
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Manager, Nationa Operations, Ministry of Education, P O Box

1666, We”ington, facsimile (04) 499 1327

Street, Ponsonby. Auckland.
iN WITNESS WHEREOF the

year first hereinbefore writte

Se presents have been executed the day and the
n:

SECKE® T;% b
Occupation

A C Ky B nD
Citytown oF residence

SIGNED for and on behalf of
HER MAJESTY by

HONOURABLE ANNE TOLLEY

Occupation: /497/\/ R
Ordinary place of Residence: ;
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