BETWEEN HER MAJESTY THE QUEEN acting by and through the
Mimister of Education

AND THE PROPRIETOR

SUPPLEMENTARY AGREEMENT TO INTEGRATION AGREEMENT




DEED dated this 3¢ day of Docember 1999

BETWEEN HER MAJESTY. THE QUEEN acting by and through the

Minister of Education (“the Minister”)

AND Woooko2Dd Howee TRUST  BoAeo  (“the Proprietor”)
Background
A. Following. the Integfation Agreement dated A2 Deeepaer 1992

between the Minister and the Proprietor‘, Wooprored  \Mouce School

was established as an integrated school, pursuant to s 7(2) of the Private

Schools Conditional Integration Act 1975.

Under the Integration Agreement the Minister has an obligation to- the
Proprietor to maintain the school’s premises. The Minister and the Proprietor

have agreed that this obligation is to be discharged annually in two ways;

(1) by the Minister funding the Board of Trustees of the school to carry out

a certain part of the maintenance of the school premises; and

(i) by the Minister paying a sum of money to the Proprietor for the
Propristor to carry out that part of the maintenance of the school

premises not undertaken by the Board of Trustees of the school.

Pursuant to s 7(9) of the Private Schools Conditional Integration Act 1975, the
Minister and the Proprietor have agreed to vary the Integration Agreement by

this Supplementary Agreement.



The parties agree as follows:

1.

Definitions

I.1

1.2

In this Supplementary Agreement, words and expressions have the

Same meaning as in the Integration Agreement and in the Private:

School

s Conditional Integration Act 1975, except that if a word or

expression is defined in this Supplementary Agreement, that definition

shall apply.

In this Supplementary Agreement:

[.2.1

1.2.2

1.2.3

1.2.4

1.2.5

[.2.6

1.2.7

“Board of Trustees” means the Board of Trustees of the
School

“Depreciation: Rate” meang the rate at which state school
buildings are depreciated, as set out in the “statement of
accounting policies” in the Ministry of Education’s Annual

Report;
“Deemed Sum” has the meaning given to it by clause 5.2;

“Force Majeure Event” has the meaning given to it by clause
8.1;

2

“Effective Date” means

7

“Integration Act” means the Private Schools Conditional
Integration Act 1975 and all amendments or any Act passed in

amendment or substitution thereto:

“Integration Agreement” means the Integration Agreement

for the Schobl entered into between the Minister and the

[ Jaroy ok 2o0o U‘/ﬂ'
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[.2.9

[.2.14

Proprietor dated _ 22 Necemazeg. 43¢ together with any

supplementary agreements thereto;

“Minister” includes the current and all future Ministers of

Education, or any Minister of the Crown who, under the
authority of any warrant- or with the authority of the Prime
Minister, is responsible for the administration of the Integration
Act;

“Ministry of Education Annual Report” means the annual
report of the Minisfry of Education presented to the House of
Representatives under s 39 of the Public Finance Act 1989, or

any Act passed in amendment or substitution thereto;

“Revised Sum” has the meaning given to it in clause 5 3;

“School” means __ ywoopfeen Mouse. School; - .

- “Sum” means the sum calculated in accordance with. clause 5; -

“Supplementary Agreement” means this supplementary deed
of agreement;
“Year” means the calendar year from 1 January to

31 December.

In this Supplementary Agreement:

1.3.1

headings are for reference only and shall not affect or relate to

the construction of this Supplementary Agreement;

words that refer to one gender shall be deemed to encompass

both genders;

A



133 references to clauses are references to clauses of this

Supplementary Agreement;

13.4 any reference to state schools in this Supplementary
Agreement, shall for the purpose of this Supplementary

Agreement, not include integrated schools.

Effective Date

2.1

This Supplementary Agreement will come into force on the Effective

Date.

Discharge of Maintenance Obligations

(3]
—

3.2

The Minister shall after the Effective Date pay to the Proprietor in each
year the Sum, in consideration for which the Minister’s obligations to
the Proprietor under the Integration Agreement to maintain the School
premises for that year which are not being discharged by the provision
of funding by the Minister to the Board of Trustees or otherwise as the-
Minister thinks fit shall be discharged in full, subject to the provisions
of clause 8. The Minister shall be under no obligation to pay any
further amount for maintenance to the Proprietor or to undertake any
maintenance otherwise than in accordance with this Supplementary

Agreement.

The Minister may pay the Sum to the Proprietor in instalments on the
same dates as the Minister provides operations funding to the Board of
Trustees and the obligations referred to in clause 3.1 shall be deemed
to be discharged at the time that all the instalments of the Sum are paid

in each year.



Proprietor’s maintenance obligation

4.1

42

The Proprietor must on receipt of the Sum in each year undertake the
maintenance of that part of the School premises not required to be
undertaken by the Board of Trustees during the course of that year to

the standard to which the Crown maintains comparable state schools.

The Sum shall be applied to meet the obligation in clause 4.1. After the
obligation in clause 4.1 has been met in full and if there is a balance of
the sum remaining the Proprietor may apply the balance in the

following ways:

4.2.1 to capital works or other purposes directly related to the
School;

4.2.2  to maintenance, capital works or other purposes directly related

to any other integrated school.

Calculation: of the Sum

5.1

The Sum will be calculated on or before 1 January of each year in

accordance with the following formula:

(a) The depreciated value (or net carrying value) of the buildings
comprising state schools as shown in the most recent Ministry
of Education Annual Report (V) is multiplied by the

Depreciation Rate (r).

(b) The figure thus obtained is divided by the total number of
students enrolled in state schools as determined by the most
recent actual rolls used for the purposes of operations funding
in the year preceding that for which sum is being calculated (S),

to give a per student amount.
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5.4

5.5

(c) The per student amount is then multiplied by the number of
students enrolled in the School as determined by the most
recent actual roll used for the purposes of operations funding in
the year preceding that for which the sum is being calculated
(R) (which number must not exceed the maximum roll provided

for in.the Integration Agreement).
(d)  Goods and Services Tax is then added to this figure (GST).

(expressed in the follbwing formula:

Vxr xR+ GST =the Sum)
S

If it is not possible by 1 January in any year to calculate the Sum in.
accordance with clause 5.1 by using numbers and/or values from the
immediately preceding year, the Sum shall be the sum for that

preceding year (hereafter referred to as the “Deemed Sum™).

If clause 5.2 applies and if the Deemed Sum has been paid in whole or
in part in accordance with clause 3.1 the Minister shall calculate the
Sum as soon as numbers and/or values are available for the preceding
year in accordance  with clause 5.1 (the sum so calculated being

referred to hereafter as “the Revised Sum™).

Subject to the provisions of clause 5.5, in the event that the Revised
Sum is more than the Deemed Sum the Minister shall pay the amount
of that difference. If the Deemed Sum is more than the Revised Sum
the Proprietor shall pay to the Minister the amount of that difference.
In either case the payment will be taken into account in the instalments

of the Sum paid in accordance with clause 3.2.

If the Minister has in any year and for any reason paid the Proprietor
more than the Proprietor 1s entitled to be paid under this

Supplementary Agreement, the Minister may at his election recover the



5.6

8

Overpayment by deducting it from any instalments of the Sum payable,

in the current or any future year or years.

Where the Effective Date is later than 1 January then in the first year of
the operation of this Supplementary Agreement the Sum shall be
deemed to be the amount of the remaining instalments of the Sum,
calculated in accordance with this clause 5 for the whole year, payable

for the period from the Effective Date to the end of that vear,

6. Information

6.1

6.2

The Minister may by notice to the Proprietor, fequire the Proprietor to
supply to the Minister any mformation including but not limited to-
accounting or banking records in the- Possession or control of the-
Proprietor (whether stored on electronic media or otherwise) relating to
the performance of the  Proprietor’s obligations under the

Supplementary Agreement

The: Minister shall be entitled to make and retain copies of any

information supplied to the Minister in accordance with clause 6.1

7. Right to enter premises

7.1

Any official or authorised ageat of the Ministry of Education shali be
entitled on reasonable notice to the Proprietor, to enter the premises
of the School for the purpose of auditing and assessing the Proprietor’s

compliance with clayse 4.1




No liability for default in certain circumstances

8.1

8.2

8.4

Neither party will be liab]e for any act, omission, or failure to fulfil its
obligations under this Supplementary Agreement, if such act, omission
or failure arises from any cause reasonably beyond its control
including acts of war, epidemics, earthquakes, or other natural disasters

oracts of God.  (referred to hereafter as a"Force Majeure Event™).

The party unable to fulfi] jtg obligations due to a Force Majeure Event
shall; -

8.2.1 immediately notify the other in writing and provide fuj]
information concerning the Force Majeure Event including an

estimate of the time likely to be required to overcome the event;

8.2.2 use its best endeavours to overcome the event and minimise the

loss to the other party; and
8.2.3 continue to perform its obligations as far as practicable.

Notwithsta.nding clause 8.1 if in any year Parliament has not
appropriated sufficient public money to enable the Minister to meet his
obligations to all the proprietors of integrated schools with whom the
Minister has entered into 4 supplementary agreement i the same (or
similar) terms to this Supplementary Agreement, the Minister shall not
be required to pay the instalments of the Sum from that point onward
until an appropriation ig made which enables the payment of the Sum
to be recommenced. In that event the Minister shal] only be required o
pay the instalments of the Sum due from the date on which that

appropriation is made.

If the Sum is not paid as a result of clause 8.3, the Minister’s
obligations under the Integration Agreement to the Proprietor to

maintain the School premises, from the point that Parliament decides



9.2

9.3

mediation,

The obligations of the Minister and of the Proprietor under this
Supplementary Agreement shalj not be affected by any dispute, and
each party shall continye to perform its obligations as if the dispute had

not arisen.

10, Termination

10.1

If the Proprietor is In breach of [its/his/her] obligations under this
Supplementary Agreement and if i the reasonable opinion of the
Minister the breach is able to be remedied the Minister may by notice

to the Proprietor require that the breach be remedied within 60 days (or
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12.

13.

11

such further or other period as may be specified) of the date of the

notice.

10.2  If the breach is not remedied within the period specified in the notice
or if in the reasonable opinion of the Minister the breach is not capable
of being remedied this Supplementary Agreement may be terminated

on the giving of 14 days notice to the Proprietor.

103 If this Supplementary Agreement is terminated in accordance with this
clause the Minister shall remain liable to maintain the School premises

in accordance with the provisions of the Integration Agreement.

10.4 Nothing in this clause shall be construed as limiting or affecting the

powers that the Minister has under the Integration- Act.

No assignment

11.1 The Proprietor shall not assign all or any of its obligations under this.
Supplementary Agreement unless it has first obtained the prior written

consent of the Minister
No Agency

12.1  The parties acknowledge and agree that the Proprietor 1s not an agent
of the Minister or of the Minisiry of Education and may not represent
itself by its servants or agents or otherwise that it is an agent of the

Minister or of the Ministry of Education.
General
13.1  The Minister and the Proprietor shall act in good faith to each other in

respect of any dealings or matters under or in connection with this

Supplementary Agreement.



13.2 It is acknowledged and agreed that this Supplementary Agreement only
varies the Integration Agreement to the extent set out herein.

14. Noftice provisions

14.1 All notices which are required to be sent under this Supplementary
Agreement shall be in writing and sent to the address for notifications in
accordance with the following clause unless otherwise agreed between the
parties.

14.1.1 All notices to the Minister shall be sent to The Senior Manager,
National Operations, Ministry of Education, P O Box 1666,
Weilington, facsimile (04) 499 1327.

14.1.2 All notices to be sent to the Proprietor shall be sent to The
Business Manager, Woodford House, Havelock North.




THE CoMmon SEAL of

—

was hereunto affixed in the presence
of

Signed by KATHY PHILLIPS
Senior Manager, National )

Operations, Ministry of Education )

Pursuant to authority delegated by ) /d %/ Zi KZ/
the Minister of Education acting on ) “ 4

behalf of HER MAJESTY THE )

QUEEN in the presence of* );

arren Heng

Public Servant

13a Feist Street
aenae

Suppdg
OiA 02 99sectagms
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17 December 1999 | ! I
4 } 7 7 DEC 1994
* Senior Manager _ E o e
Nationa] Operatj * 1 | RECRVED
Ministry of , , .
P O Box ' : ! ' :
WELLI | | e W b a.

_ ._Déar_ Kathy
Your letter of 18 November is acknowledged.

- The delay in replying is occasioned by the need to have Board 1ﬁéet-ings tb deal with
these issues. ' ' . C

The Bod_rd has taken legal advice which does not concur with that refersd to in 'your
letter. However the Ministry has control of this matter by virtue of its positicn and the
School cannot resist whether or not we hold different views. ' '

You invited Trustees to send a scparate letter relating to personal liability ané that you

would attach it to your records., Please therefore attach this letter to your recoits. The nn! »

Trustees wish the Ministry to note that neither Linda Gaddum nor David Mackersey
executed the Deed as Trustecs on the basis that they had personal liability but ratizrthat
they had liability limited to the assots of the Trusts that they administer. Furthet; they
executed the Maintenance Agreement on the basis set out in our earlier correspondenca .
and only because the Proprictors see themselves as having no altemative as it is witin
the Ministry’s power to achieve an outcome which is consistent throughout educatier:
irrespective of the School’s legal advice. o :

Yours sincerely

il

- KB Misowm

Business Manager

Havelock North, Hawke's Bay, Mow Zealand o P
Telephone (06) 877-8301 - Facsimile (06) 877-6268 - Email woodiord@woodford hb.school.nz




TE TAHUHU O TE MATAURANGA
Ministry of Education

. 4-473 5544 ! H
National Office  National Operations ' Tc]cPhU"ﬂ.{:A% §207 T
45-47 Pipitea Strect Facsinil” ’ .02 EE‘
Thomdon ‘\\fW\'-‘,ITliﬂcdu'go f ]
P O Bas 1666 E 3
Wellington E
18 November 1999
New Zealand

Mr K D Mason
Business Manager
Woodford House
Havelock North
Hawkes Bay

Dear Mr Mason
Nga mihi nui ki a koe. Greetmgs

'Thank you for your letter of 29 October 1999 concerming the supplementary a agreement for
property maintenance. :

tees 10

You are secking the inclusion of clause 15 in the deed to iimit the liability of {he trus ity u under

the assets of Woodford House. There appear to be concerns that otherwise the Im’ol 1
the deed would extend to the personal assets of the trustees :

1 am not aware of any clauses in the deed which Would place a contingent liabilify: Oﬂ
individual trustees. In fact clause 8 states that there will be no-default in certain
circumstances. Further, there is provision in clause 9 for the parties to resolve an)'-‘

¥
Clause 10 of the deed provides that if the proprietor is in breach olits obli gationz and it the.
breach is not remedied within a specified period of notification, then the deed cap DE
terminated. It should be noted that only the Minister remains hableto mamtam ! he ¢
premises even if the deed is terminated. : b

disputes.

hool

5 which
Finally there are no provisions in the Private Schools Conditional Integxatr a Act 19 75 '
places a contingent liability on individual 1rustecs There is however prc}wsmn for th¢ :
cancellation of integration agreements. - . . B

aded. |

['am therefore Of the view that e‘lause 15 is not appropriate and your coneeme.ire uﬂ-f'o

_ ned-
All the schools who have elected to enter the new mainteaance fundmg, regum\av o Sli "

the standard agreement and the Ministry does not wish to set a precedence by dip v i1
oo0ls

clauses other than those agreed with the Association of Proprietors of ImeorateLS Ch‘
(APIS).




If the trustees wish to send a sepa:rate letter denouncmg personal hablhty then this can be
ttached to our records.

If the proprietors wish to enter the new properﬁy mamtenance fundmg regime then a further -
agreement without clause 15 should be submitted. Alternatively clause 15 can be deleted in
the present documents, which are enclosed, and the agreements returned to thls office for my

attestation.

The arrangements agreed with APIS, early this year' were that provided all agreements signed |
by the proprietors, were firnished to this office by the end of March 1999, then funding could

. commence from the beginning of the year.- Those signed agreements presented after March
.1999 would be entitled to funding commencmg in the next quarter

Smce 1 April 1999 those si gned agreemcnts submitted after this date, from both APIS.
members and non-APIS members, have received funding from the connnencement of the
quarter following the receipt of the S1gned agreement. . - :

Please let me know as soon as possible if you wish to sign up to the standard supplementary

agreement so that fundmg may commence from 1 January 2000. Clause'1.2.5 of the -
agreement will also require amendment to reflect the effective date of 1 January 2000.

' Yoﬂresmcﬂ;y

Lutf wlaf
" Kathy Phillips
Senior Manager

National Operations




